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1. Introduction and Summary 1	
  

	
  2	
  

Q. Please state your name and business address. 3	
  

A.   My name is Mark E. Fulmer. I am a Principal at MRW & Associates, LLC (“MRW”). 4	
  

MRW is an energy consulting firm founded in 1986 that specializes in power and gas 5	
  

market assessments, regulatory matters, litigation support, expert witness testimony, 6	
  

contract review, and negotiations.  My business address is 1814 Franklin Street, Suite 7	
  

720, Oakland, California. My professional and educational background is provided in 8	
  

Attachment A. 9	
  

 10	
  

Q: Have you previously testified before the California Public Utilities Commission? 11	
  

A: Yes.  I have previously testified before the California Public Utilities Commission 12	
  

(“CPUC”) on behalf of the Direct Access Customer Coalition, the Alliance for Retail 13	
  

Energy Markets, Debenham Wind, Strategic Energy and Constellation NewEnergy, and 14	
  

the City and County of San Francisco.  I have also submitted testimony in proceedings 15	
  

before the Federal Energy Regulatory Commission and state utility commissions in 16	
  

Arizona, Hawaii, Pennsylvania and Rhode Island. 17	
  

 18	
  

Q. On whose behalf are you testifying? 19	
  

A:	
   I am testifying on behalf of the Alliance for Retail Energy Markets (“AReM”), the Direct 20	
  

Access Customer Coalition (“DACC”), and the Western Power Trading Forum 21	
  

(“WPTF”).  AReM is a California mutual benefit corporation whose members are electric 22	
  

service providers that provide Direct Access (“DA”) service to retail end-use customers 23	
  

throughout the state. DACC is a regulatory alliance of commercial, industrial and 24	
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governmental customers who have opted for direct access for some or all of their loads.  1	
  

WPTF is a California non-profit, mutual benefit corporation.  It is a broadly based 2	
  

membership organization dedicated to enhancing competition in Western electric markets 3	
  

in order to reduce the cost of electricity to consumers throughout the region while 4	
  

maintaining the current high level of system reliability. WPTF actions are focused on 5	
  

supporting development of competitive electricity markets throughout the region and 6	
  

developing uniform operating rules to facilitate transactions among market participants.	
  7	
  

 8	
  

Q. What are the interests of AReM, DACC, and WPTF  in this proceeding? 9	
  

A. SDG&E’s application seeks approval of three separate Power Purchase Tolling 10	
  

Agreements (“PPTAs” ) with Pio Pico Energy Center (“Pio Pico”), 305 MW; Wellhead’s 11	
  

Escondido Energy Center (“EEC”), 45 MW; and Quail Brush Generation Project (“Quail 12	
  

Brush”), 100 MW.  These PPTAs appear to have been bid into SDG&E’s 2009 Request 13	
  

for Offer (“RFO”) conducted in compliance with SDG&E’s 2006 Long Term 14	
  

Procurement Plan (“LTPP”), which was approved by the Commission in D.07-12-052, as 15	
  

amended by D.08-11-008.  As first explained in their protest to the Application, AReM, 16	
  

DACC, and WPTF, along with Energy Users Forum, expressed concern with SDG&E’s 17	
  

request for cost recovery for these PPTAs in accordance with the Cost Allocation 18	
  

Mechanism (“CAM”) provided for in California Public Utilities Code Section 365.1(c) 19	
  

and in D.11-05-005. 20	
  

 21	
  

Q. Please summarize your recommendations. 22	
  

A. My recommendations are as follows: 23	
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1. The Commission should not authorize CAM cost recovery for the PPTAs unless 1	
  

and until it has established specific criteria that ensure the application of CAM 2	
  

treatment is consistent with the underlying statute. 3	
  

2. SDG&E’s request for CAM cost recovery for the PPTAs, if not the PPTAs 4	
  

themselves, should be denied because there is no demonstrable need for these 5	
  

PPTAs at this time. 6	
  

 7	
  

2. SDG&E Mischaracterizes the California Public Utilities Code and 8	
  

the Commission’s Order on CAM Treatment 9	
  

	
  10	
  

Q. Please describe SDG&E’s proposal for CAM treatment of its Escondido Energy 11	
  

Center, Pio Pico Energy Center, and Quail Brush Power PPTAs. 12	
  

A.  In support of its request for CAM cost recovery for the PPTAs, SDG&E asserts that: 13	
  

 14	
  

[t]his Application is consistent with SB 695, existing Commission precedent on 15	
  

the treatment of other new resources, and the newly adopted Decision. SDG&E 16	
  

believes the costs associated with PPTAs comprising this Application must utilize 17	
  

a CAM for the duration of those PPTAs.1

 19	
  

  18	
  

SDG&E cites to D.11-05-005 to support its assertion, noting that the CAM, when 20	
  

authorized by the Commission, imposes costs on all Direct Access (“DA”) and 21	
  

Community Choice Aggregation (“CCA”) customers as well as bundled customers, and 22	
  

that the CAM applies for the term of any contract for which it is authorized.2

   24	
  

 23	
  

Q: Do you agree that the CAM, when authorized by the Commission, imposes costs on 25	
  

all DA, CCA and bundled customers? 26	
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  See	
  SDG&E	
  Application,	
  p.	
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2	
  See	
  SDG&E	
  Application,	
  p.	
  6.	
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A: Yes. This is current Commission policy concerning the meaning of “all benefitting 1	
  

customers.” But that is not in question here. What is in question is under what conditions 2	
  

 4	
  

the CAM is to be applied.  3	
  

Q:   SDG&E also notes in its Application that D.11-05-005 specifically defers to a later 5	
  

proceeding the question of how the net capacity costs to be imposed on all 6	
  

benefitting customers to a later proceeding and offers to have the CAM treatment of 7	
  

these PPTAs carried out in accordance with whatever methodology the Commission 8	
  

implements for this purpose in the future.3

A: Decision 11-05-005 does defer how the net capacity costs will be calculated, and 10	
  

therefore it is appropriate that SDG&E acknowledges that it would be subject to whatever 11	
  

calculation methodology is adopted.  However, again, that is the not the question at issue 12	
  

here;  the question is whether it is appropriate to authorize CAM cost allocation treatment 13	
  

at all for these PPTAs.   In fact, it is interesting that SDG&E is amenable to deferring the 14	
  

final calculation methodology to future consideration since the Commission has said that 15	
  

the calculation mechanism needs further development, but nevertheless ignores the fact 16	
  

that the issue of when the CAM should be applied also remains subject to further 17	
  

Commission guidance and policy development.  18	
  

 Do you agree? 9	
  

 19	
  

Q. Are there other sections of D.11-05-005 that are applicable here? 20	
  

A. Yes. D.11-05-005 also says that: 21	
  

…there is no longer an election or choice whether to apply the CAM. If the 22	
  

statutorily-specified conditions are met, then the CAM applies. Those conditions 23	
  

require that the Commission make a determination that the generation resources 24	
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  See	
  SDG&E	
  Application,	
  p.	
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in question “are needed to meet system or local area reliability needs for the 1	
  

benefit of all customers in the electric corporation’s distribution service territory.” 2	
  

The criteria that the Commission will use in making this determination will be 3	
  

developed later in this or a successor proceeding.4

 5	
  

 4	
  

 6	
  

Three key points can be gleaned from this excerpt. First, the Commission—not the 7	
  

applicant— makes a determination that the generation resources in question “are needed 8	
  

to meet system or local area reliability needs for the benefit of all customers in the 9	
  

electric corporations distribution service territory” and thus afforded CAM treatment.  10	
  

Second, one cannot assume that any new generation resource by its simple existence is 11	
  

needed to meet local or system reliability needs. If that were so, then there would be no 12	
  

need for a Commission determination.  But since a determination must be made, then 13	
  

there is obviously the real possibility that a generation resource is not needed to meet 14	
  

system or local reliability needs and thus should not be afforded CAM treatment. Third, 15	
  

the criteria upon which the Commission will use to make the determination if a resource 16	
  

is needed for local or system reliability purposes has yet to be developed.  17	
  

    This interpretation of this section of the D.11-05-005 is supported later in the 18	
  

decision when it says: 19	
  

 20	
  

This decision narrowly modifies our existing rules and processes to ensure 21	
  

compliance with the resource adequacy provisions of SB 695. In doing so, it is 22	
  

clear that there are some issues that remain to be resolved, including: 23	
  

1. The development of policies and processes for distinguishing between 24	
  

system and bundled resource needs, and related cost allocation. 25	
  

2. Whether there should be a test of “who benefits” under SB 695, and if so, 26	
  

the construction of such a test.5

 28	
  

 27	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
4	
  D.11-­‐05-­‐005,	
  pp.	
  6-­‐7.	
  

5	
  D.11-­‐05-­‐005,	
  p.	
  16.	
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This section clearly states that the policies needed for the Commission to make a decision 1	
  

concerning the CAM-treatment eligibility of a generating resource and who precisely 2	
  

benefits from new resources “remain to be resolved.” 3	
  

 4	
  

Q. Please summarize why SDG&E’s request for CAM treatment is premature. 5	
  

A. The Commission has recognized that further Commission action is needed before the 6	
  

provisions of SB 695 with respect to CAM can be applied to specific projects. Therefore, 7	
  

SDG&E should not be allowed to assume CAM treatment for these projects until the 8	
  

Commission has set rules concerning which projects are afforded CAM treatment and 9	
  

which are not.  The Commission should not authorize CAM treatment until it has 10	
  

established specific criteria that ensure the application of CAM treatment is consistent 11	
  

with the underlying statute. 12	
  

 13	
  

Q. Please address SDG&E’s contention that its CAM request is consistent with 14	
  

Commission precedent. 15	
  

A. It is unclear why SDG&E contends that its CAM request is consistent with “existing 16	
  

Commission precedent on the treatment of other new resources.”6

 23	
  

  D.11-05-005, the 17	
  

relevant decision on the new CAM, was only issued on May 10 of this year, slightly over 18	
  

four months ago.  Since that time, the Commission has not taken steps to resolve the 19	
  

remaining outstanding issues pertinent to its future application.  The SDG&E claim that 20	
  

its CAM request is consistent with existing precedent is not supported by the record and 21	
  

appears to be simple exaggeration. 22	
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  SDG&E	
  Direct	
  Testimony,	
  p.	
  	
  6.	
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3. The Need for the PPTAs Has Not Been Demonstrated 1	
  

	
  2	
  

Q. What need does SDG&E argue that these PPTAs meet? 3	
  

 A.  SDG&E’s Application states that: 4	
  

The three PPTAs presented for approval in this Application arose from SDG&E’s 5	
  

LTPP decisions and the ensuing 2009 RFO, the design and outcome of which is 6	
  

discussed in testimony accompanying this Application. Of the 530 MW of new 7	
  

capacity the LTPP decisions authorize SDG&E to procure, the PPTAs that are 8	
  

proposed for approval in this Application would add approximately 450 MW of 9	
  

new capacity.7

	
  11	
  

 10	
  

Q.	
   Are there flaws in SDG&E’s characterization of its need for capacity? 12	
  

A. Yes. The testimony notes that SDG&E has already purchased 246 MW of the 530 MW 13	
  

authorized in its 2006 LTPP.8 It also notes that the Sunrise Powerlink project is expected 14	
  

to be online by the summer of 2012 and will provide access to 1,000 MW of new 15	
  

supply.9 These facts suggest that if these three PPTAs are approved, SDG&E will have 16	
  

committed to resources totaling 1,696 MW10

 22	
  

 compared to an authorized need in the 2006 17	
  

LTPP of 530 MW. Thus, SDG&E’s own testimony calls into question whether these 18	
  

facilities are needed at all, and certainly whether they meet reliability needs of the current 19	
  

DA and possibly future CCA customers in SDG&E’s territory – customers that SDG&E 20	
  

will not be serving. 21	
  

Q. If SDG&E’s testimony indicates that it has already overcommitted to new resources, 23	
  

how does SDG&E justify the cost recovery for three new PPTAs? 24	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
7	
  SDG&E	
  Application,	
  p.	
  2.	
  

8	
  SDG&E	
  Direct	
  Testimony,	
  p.	
  11.	
  

9	
  SDG&E	
  Direct	
  Testimony,	
  p.	
  9.	
  

10	
  1,000	
  MW	
  from	
  Sunrise,	
  plus	
  246	
  MW	
  already	
  purchased,	
  plus	
  450	
  MW	
  from	
  the	
  PPTAs.	
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A. SDG&E argues that the 960 MW Encina plant will be shutting down in 2017 and 1	
  

executing the PPTAs now will cover that future shortfall.11 SDG&E Witness Anderson 2	
  

also testifies that the 188 MW Cabrillo and 35 MW Wellhead Escondido plants will be 3	
  

shutting down when the new PPTAs come online, which he argues makes SDG&E’s real 4	
  

need 1,713 MW.12

 6	
  

  5	
  

Q. Is SDG&E’s argument that it needs 1,713 MW consistent with the decision in its 7	
  

2006 LTPP which it claims is proving authority for procuring this new capacity? 8	
  

A. No. SDG&E seeks to expand the authorization it received in 2006 for 530 MW based on 9	
  

new circumstances that were not factors at the time the authorized need was established. 10	
  

Furthermore, this recalculation of SDG&E’s need is not timely; there is already another 11	
  

LTPP cycle underway in R.10-05-006.  Given that SDG&E’s testimony here does not 12	
  

show need for the resources until 2018,13 the current LTPP is the appropriate venue in 13	
  

which to consider SDG&E’s need seven years from now. Even considering the 14	
  

admonishment by the Commission in D.09-01-008 not to wait until the last moment to 15	
  

acquire capacity noted by SDG&E,14

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
11	
  SDG&E	
  Direct	
  Testimony,	
  pp.	
  10-­‐11.	
  

 a needs assessment coming out of the current LTPP 16	
  

should provide sufficient time to add any resources needed by 2018.   Most importantly, 17	
  

assessing any new need in the current LTPP proceeding will provide an opportunity for a 18	
  

new competitive solicitation to meet any authorized need.  As such, the efficacy of the 19	
  

PPTAs compared to potential new alternative can be assessed; simply put, there is no 20	
  

reason to assume that facilities offered into an RFO more than two years old would be the 21	
  

12SDG&E	
  Direct	
  Testimony,	
  p.	
  11;	
  530	
  MW	
  as	
  authorized,	
  plus	
  an	
  additional	
  1,183	
  MW	
  from	
  the	
  Encina,	
  

Cabrillo,	
  and	
  Wellhead	
  Escondido	
  plant	
  shutdowns.	
  

13	
  SDG&E	
  Direct	
  Testimony,	
  Table	
  2,	
  p.	
  13.	
  

14	
  SDG&E	
  Direct	
  Testimony,	
  p.	
  14.	
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winning bids in a competitive solicitation conducted after the needs assessment in the 1	
  

current LTPP cycle is completed. 2	
  

Furthermore, SDG&E has not demonstrated that the data contained in Table 2 on 3	
  

page 13 of its Testimony has been vetted by the Commission in any other proceeding.  4	
  

Key questions that must be answered before even the 2018 date can be believed would 5	
  

include:  6	
  

 Is the Minimum Grid Reliability Need consistent with the planning needs 7	
  

assumptions in the current LTPP and does it accurately reflect the current 8	
  

economic conditions?   9	
  

 Is the Existing Local Resources value correct?  10	
  

 Is the Demand Response capacity consistent with other SDG&E filings?  11	
  

 Are the RPS-compliant renewable resources accounted for, and if so, where?  12	
  

 And last, and key to SDG&E’s arguments, are the retirement assumptions 13	
  

reasonable and accurate?   14	
  

These questions are best addressed, and are being addressed, in the current LTPP. 15	
  

 16	
  

Q:  You say that the retirement assumptions are key to SD&E’s need demonstration.  17	
  

What do you mean? 18	
  

A: Without the retirement of Encina, SDG&E’s analysis would not show a need for these 19	
  

resources until well beyond 2020.  However, the owner of Encina, NRG Energy Inc. 20	
  

(“NRG”), filed a Reply to the Application saying: 21	
  

It is premature to assume that the Encina Power Station will be fully retired by the 22	
  

end of 2017. NRG currently expects to extend the useful life of Encina, in 23	
  

compliance with California Coastal and Federal OTC policy, if commercially 24	
  

reasonable. To that end, NRG has filed an Implementation Plan with the SWRCB, 25	
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in accordance with the CA316 (b) policy, that outlines likely modifications to the 1	
  

ocean water cooling system for Encina Units 4 and 5 that would demonstrate 2	
  

Track 2 compliance with impingement and entrainment reduction requirements. If 3	
  

Encina achieves compliance by December 31, 2017, Encina Units 1, 2, 3, 4 and 5 4	
  

could run indefinitely as long as the units are needed for capacity and reliability.15

 6	
  

 5	
  

 While this simple assertion may be not sufficient for SDG&E to rely upon Encina 7	
  

indefinitely, it surely casts a great measure of doubt upon SDG&E’s blanket assertion 8	
  

that Encina must, and will, retire by the end of 2017.  And without that assumed 9	
  

retirement, there is clearly no need for approval now of the PPTAs included in SDG&E 10	
  

Application. The likelihood and timing of Encina’s retirement, along with the need for 11	
  

these PPTAs, is best addressed in the current LTPP. 12	
  

  Furthermore, NRG’s 558 MW Carlsbad Energy Center is in the last stages of the 13	
  

siting process at the California Energy Commission (“CEC”).16  The CEC notes that “[a]s 14	
  

part of the Carlsbad Project, existing steam boiler Units 1, 2, and 3 at the Encina Power 15	
  

Station will be retired. The retirements will occur upon the successful commercial 16	
  

operations of the new Carlsbad Project generating units.”17

 20	
  

  As Units 1 through 3 have a 17	
  

capacity of approximately 320 MW, their retirement, in combination with the Carlsbad 18	
  

Energy Center, would actually result in a net increase in local capacity. 19	
  

 21	
  

 22	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
15	
  A.11-­‐05-­‐023,	
  Response	
  Of	
  NRG	
  Energy,	
  Inc.	
  To	
  Application	
  For	
  Authority	
  To	
  Enter	
  Into	
  Purchase	
  Power	
  

Agreements	
  With	
  Escondido	
  Energy	
  Center,	
  Pio	
  Pico	
  Energy	
  Center,	
  And	
  Quail	
  Brush	
  Power,	
  June	
  24,	
  2011,	
  

pp.	
  5-­‐6.	
  

16	
  	
  See	
  http://www.energy.ca.gov/sitingcases/carlsbad/index.html.	
  	
  

17	
  Ibid.	
  

http://www.energy.ca.gov/sitingcases/carlsbad/index.html
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Q. In summary, how should the Commission allow SDG&E to pursue cost recovery for 1	
  

the PPTAs?  2	
  

A. If and when the current LTPP process identifies new procurement requirements, these 3	
  

projects can participate in a competitive solicitation to determine if they remain the most 4	
  

cost effective and viable solutions to meet the established need. Alternatively, if the 5	
  

Commission is inclined to let SDG&E proceed with its proposed piecemeal approach to 6	
  

need determination and procurement, the Commission should authorize this procurement 7	
  

by SDG&E to be on behalf of its bundled customers only and should not allow this 8	
  

clearly excessive procurement to impose costs on customers who no longer have their 9	
  

electricity requirements served by SDG&E. 10	
  

 11	
  

Q. Does this conclude your testimony? 12	
  

A. Yes. 13	
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